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 Present:- Smti.Farhana Sultana, 

                         Civil Judge, Jorhat. 

 

                                         Misc.(J) case No.26/16. 

                                           Smti.Sukhjit Kour & Ors.                         ...Petitioners. 

                                                        Vs 

                                          Sarder Dewan Singh & Ors.                      ...O.Ps. 

 

                                                   O R D E R. 

 

 

14.5.18.            This Misc(j) case has been registered on a petition bearing no. 

653/16, under order 39 rule 1 and 2, read with section 151 of the Code of 

Civil Procedure, praying for ad-interim temporary injunction against the 

opposite parties/defendants, not to undertake any construction in or over 

the suit property, not to sale, enter into any agreement of sale, lease or to 

mortgage all or any part of the suit property during pendency of trial.  

 

           The petitioners have filed a suit for declaration, confirmation of title 

and partition of separate possession and for permanent injunction in respect 

of the suit property. The Petitioners have claimed their right, title and 

interest over the 1/5-th share of the property left by their maternal grand-

parents, described in the schedule A as legal heirs of their mother, late 

Balwant Kaur. The opposite parties are also, legal heirs of Late Tahel Singh 

and Late Dhan Kaur, and taking advantage of their possession over the 

schedule A land, and the fact that Balwant Kaur’s name was not mutated in 

the record of rights, the opposite parties have sold out a considerable 

portion of the schedule A land. The opposite parties have allegedly sold out 

the share of the Plaintiff’s and another brother. Considering the fact the 

Petitioner/plaintiffs have claimed 1/5th share of the schedule C land which is 

the remaining portion of the schedule A land, after sale of part of the 

schedule A land, for themselves and for their brother Sri Premjit Singh.  

 

           The Petitioners have further alleged that from reliable sources they 

have come to know that, the opposite parties are trying to transfer the 
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schedule C land by entering into agreement with some third party. The 

Petitioners have also, averred that the opposite parties being well aware of 

the fact that the Petitioner/plaintiffs were preparing to take legal recourse 

the opposite parties have resorted to such tactics. 

 

            Under the aforesaid premises, an emergent situation has arisen to 

prevent the Opposite parties from changing the nature and character of the 

suit property as described in the schedule C. The opposite parties are 

proposing to raise permanent construction by demolishing the old ones. The 

Petitioners have also, stated that, on 18 th August 2014, the Plaintiff no.4 

started negotiating with the defendants for mutual settlement and amicable 

partition of the suit land. The Plaintiffs and the proforma defendants no.1 to 

4, issued a pleader’s notice through their engaged counsel to the defendants 

on 19-02-2014 and the same was delivered to the defendants on 22-12-

2014 Accordingly, the petitioners have filed this suit along with the instant 

petition praying for ad-interim temporary injunction restraining the opposite 

parties/defendants from undertaking any construction in or over the suit 

property as mentioned in schedule-C of the petition, or restraining from 

selling, entering into any agreement of sale, lease or to mortgage and/or 

convey the suit property in any other manner to any person, concern and/or 

authority during the pendency of the suit all or any part of the suit property 

during the pendency of the suit. 

 

           On receipt of the petition both the parties were directed to maintain 

status quo on the suit land and notices were issued to the opposite parties 

to show cause, as to why the order of status quo will not be made absolute.  

 

            Accordingly, the opposite parties receiving the notice have appeared 

before the Court and filed their written objection, refuting all the allegations 

labelled against them. The opposite parties have stated that, Late Tahel 

Singh died on 08.11.1955 and the Hindu Succession Act came into force in 

the year 1956. Under the old Act, Late Balwant Kaur being daughter of Late 

Tahel Singh was not entitled to get any share in her father’s property. After 
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the death of Late Tahel Singh, his properties devolved upon his wife, late 

Dhan Kaur, Sardar Dewan Singh and Late Darshan Singh and not the other 

legal heirs, as provided by the Old Act. All the properties of Late Tahel Singh 

were acquired along with other properties by the partnership firm under the 

name “Sohan Singh Tahel Singh Rais& sons”. On dissolution of the said firm, 

all the partners got their respective shares. The properties left by Late Tahel 

Singh were partitioned by executing registered deed of partition and gift 

bearing no. 1675 dated 30.03.1970. Late Dhan Kaur was also, allotted a 

share as mentioned in the schedule C of the said deed of partition and gift. 

Late Dhan Kaur expired on 20-12-1971 and her legal heirs became entitled 

to get their share over the properties left by Late Dhan Kaur. Late Balwant 

Kaur expired on 07-09-1972. 

 

           Thereafter, on 23-09-1972, a registered deed of disclaimer was 

executed by, Nant Kaur, Jaswant Kaur daughters of Late Dhan Kaur, and 

Sukhdev Singh husband of Late Balwant Kaur and father of the Plaintiffs, for 

and on behalf of his minor children, in favour of Sardar Darshan Singh, 

defendant no.1. Hence, all the properties lying in the names of Nant Kaur, 

Jaswant Kaur and legal heirs of Late Balwant Kaur vested in Sardar Dewan 

Singh and late Darshan Singh. After the death of Late Darshan Singh his 

legal heirs are occupying and enjoying their respective shares in the suit 

land. The opposite parties have further stated that, all the legal heirs of Late 

Balwant Kaur, know about the disclaimer. Despite their knowledge about the 

disclaimer they have filed this suit for illegal gain.  

 

            The opposite parties have also, averred that, they are not raising 

construction over all the landed properties, described in schedule C. The 

defendant no. 4 by entering into an agreement for development of the land 

executed general power of Attorney with the builder in respect of the suit 

land of patta no. 93, situated at Block no.2 and accordingly, had started 

construction of residential cum commercial Apartment in the year 2013, 

after demolishing the old constructions standing thereon. The Petitioner 

being resident of Rajabari area of Jorhat, were well aware of the demolition 
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and upcoming construction. The said construction, since 2013 has advanced 

a lot and the petitioners, having their illegal motive have instituted this suit 

to create problems.  

 

             The builder has taken advance from proposed purchasers of the 

apartments agreeing to deliver possession within a certain timeframe.  

 

             I have heard the Learned Counsel for both the parties and also, 

gone through the relevant documents submitted by the Petitioners and the 

opposite parties in support of their respective cases.  

 

             The relief of injunction is an equitable relief which needs to be 

considered by exercising discretionary power of the Court, upon sound 

principles and reasonable appreciation of factual as well as legal aspects of 

the cases of both the parties. The Petitioner has claimed a relief on 

injunction restraining the opposite parties from alienating, selling or 

changing the nature and character of the suit land in any manner as such. 

Their claim in the suit is that, the original owner of the schedule A land Lt. 

Tahel Singh and Late Dhan Kaur were their maternal grandparents. Their 

mother Late Balwant Kaur being a daughter of both Late Tahel Singh and 

Late Dhan Kaur, was a share holder in the schedule A property. Being the 

legal heirs of their mother Late Balwant Kaur, the Petitioners are entitled to 

1/5th share over the suit land. On the other hand, the Opposite party has 

denied any right of the Plaintiff/petitioners on the ground that, Tahel Singh 

died in the year 1955 and the Hindu Succession Act came into existence in 

the year 1956. Under the old Act of Succession, the daughters were not 

entitled to get any share in their parental property hence, the Plaintiff’s 

mother did not have any share whatsoever in any of her parent’s properties. 

Moreover, although a family partition was reached in the year 1970 and also 

a gift deed was executed regarding some of the properties of the ancestors 

of both the parties, by executing a deed of disclaimer, the father of the 

Plaintiff’s on behalf of the minor Plaintiff’s and his own self, denounced all 

rights over those properties and vested the same on the Defendant no.1 and 
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late Darshan Singh. Hence, the Plaintiffs do not have any right over any part 

of their ancestral property. Ld. Counsel for the Petitioners have argued that, 

they did not have any knowledge regarding execution of any deed of 

disclaimer by their father and that so such deed was ever executed in favour 

of the defendant no.1 and Lt Darshan Singh. Ld. Counsel for the opposite 

party has argued that under the aforesaid legal as well as factual positions 

the Petitioner’s do not have prima facie case to go for trial. However, 

considering the averments of the petitioners, and the submission made by 

the Ld. Counsel for the Petitioner, I am of opinion that, the question of 

entitlement of 1/5thshare of the whole suit property needs to be decided 

through proper trial. Courts are always discouraged to hold mini trial while 

considering prayers of injunction. As such, I am of considered opinion that 

there is a prima facie case to go for trial.  

 

           The second condition for granting temporary injunction is that the 

balance of convenience must be in favour of the applicant. In other words, 

the court must be satisfied that the comparative mischief, hardship or 

inconvenience which is likely to be caused to the applicant by refusing the 

injunction will be greater than which is likely to be caused to the opposite 

party by granting it. Clearly from the averments made in the petition it can 

be said that, the petitioners have never been in possession of the suit land 

in any point of time. On the other hand the defendants have been in 

possession of the suit land all along. According to the opposite parties, they 

have already demolished all the old construction and has entered into 

agreement by executing general power of attorney for construction of 

residential cum commercial construction in the year 2013 and construction 

work has advanced considerably. Moreover, the builder has also, entered 

into different agreements with proposed buyers of the commercial 

apartments by taking advance amounts. The builder has also, agreed to 

hand over possession of the commercial apartments to the proposed 

purchasers within a stipulated time. Now, under the aforesaid facts and 

circumstances, it is found that, if injunction is granted, the opposite 

parties/defendants as well as the third parties, involved in the suit land will 
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definitely suffer, more inconvenience that the petitioner. Moreover, since 

already agreements have been executed for sale of the commercial 

apartments, with different persons, allowing injunction will give rise to 

multiplicity of litigation. Hence, it is clear that balance of convenience tilts 

towards the defendants more than the petitioners. Thirdly, for grant of 

injunction the Petitioner must also, show that, he will suffer irreparable loss 

if the injunction is not granted and that there is no other remedy left open 

to him by way of which he can protect himself from the apprehended injury. 

In this case, the petitioner has sought for 1/5th of the share of the suit 

property.The suit property is situated in different dags and Pattas in 

different places of Jorhat town and its surrounding areas. The Opposite 

parties’ case is that they have started construction only in Patta no. 93 and, 

not, other Pattas. In the event of plaintiffs success in the suit he can well be 

given shares in the suit land situated in other Pattas and dags. Moreover, 

the plaintiffs can also, be compensated by way of damages. As such in my 

opinion if injunction is not granted the Plaintiff will not suffer irreparable 

injury.  

 

             Injunction is an equitable relief. Equity aids the vigilant and not 

those who slumber on their rights. The petitioners are residents of Rajabari 

area of Jorhat town, which is just a few kilometre form the suit property. 

The opposite parties have started their construction works by dismantling 

the old ones, in the year 2013. It is utterly unbelievable that the Petitioners 

were not aware of these facts. The Petitioners have stated that they have 

issued registered Advocate’s notice to the opposite party which was received 

by them on 22-09-2014, and that despite receipt of notice, the opposite 

party has not replied. But, the petitioners did not approach the Court, 

immediately, and they slept over their right for about one and half years, 

which shows that the petitioners did not have any emergency to protect 

their right.  

 

            In the aforesaid premises it can be held that although prima facie 

case is found in favour of the Petitioners they have failed to show the two 
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other elements of balance of convenience and irreparable loss for granting 

temporary injunction  in their favour. Accordingly, the petitioners have failed 

to make out any case for granting temporary injunction and hence the 

petition stands rejected being devoid of merit. Hence, order of status quo 

passed earlier stands vacated.  

 

           This Misc. case is disposed of accordingly.  

 

                

 

                                                                        Civil Judge,  
                                                                           Jorhat. 
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